. . . . I 

Friday  '  ‘ ■  : 

February  1,  1980 


Part  VI 

Equal  Employment 

Opportunity 

Commission 

Department  of  Labor 

Office  of  Federal  Contract  Compliance 
Programs 


Interpretive  Guidelines  on  Employment 
Discrimination  and  Reproductive  Hazards 


7514 


Federal  Register  /  Vol.  45.  No.  23  /  Friday,  February  1. 1980  /  Proposed  Rules 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1603 

DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Progams 

41  CFR  Part  60-20 

Interpretive  Guidelines  on 
Employment  Discrimination  and 
Reproductive  Hazards 

AGENCY:  Equal  Employment  Opportunity 
Commission  and  Department  of  Labor. 
action:  Proposed  rulemaking. _ 

summary:  This  document  sets  forth  for 
the  first  time  proposed  interpretations  of 
the  relationsldp  between  employment 
discrimination  and  the  application  of 
employer/ contractor  policies,  practices 
and  plans  regarding  reproductive 
hazards.  The  guidelines  are  intended  to 
establish  a  consistent  approach  to 
enforcement  of  the  legal  responsibilities 
created  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended  (Title 
VII),  and  Executive  Order  No.  11246,  as 
amended  (E.0. 11246).  They  are 
intended  to  provide  guidance  to  the 
employer/ contractor  in  meeting  its 
responsibilities  under  Title  Vn  and  E.O. 
11246  to  ensure  non-discrimination  and 
to  provide  equal  employment 
opportimity.  Hiese  guidelines  and  the 
objectives  of  Title  VII  and  E.0. 11246 
are  premised  on  the  assumption  that 
laws  prohibiting  discrimination  in 
employment  are  consistent  with  those 
laws  designed  to  assure  a  workplace 
free  of  conditions  that  threaten  the 
health  or  safety  of  employees.  It  is 
recognized  that  the  concerns  of  the 
enforcement  agencies  with  respect  to 
non-discrimination  in  employment  are, 
however,  distinct  from  the  concerns  of 
agencies  responsible  for  health  and 
safety  regulation;  these  guidelines 
preserve  those  distinctions. 
date:  Written  comments  should  be 
received  by  June  2, 1980. 

ADDRESSES:  Written  comments  may  be 
addressed  to:  Executive  Secretariat, 
Equal  Employment  Opportunity 
Commission,  2401  E  Street,  NW., 
Washington,  D.C.  20506.  All  public 
comments  may  be  reviewed  from  9:30 
a.m.  to  4:30  psm.,  Monday  through 
Friday,  at.  Library  (Room  2303),  Equal 
Employment  Opportunity  Commission, 
2401 E  Street,  NW.,  Washington,  D.C. 
20506.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  D.  Dorsey,  Director,  Office  of 


Policy  Implementation,  Equal 
Employment  Opportunity  Commission, 
2401 E  Street,  NW.,  Washington,  D.C.  * 
20506,  202-634-7060,  or  James  D.  Henry, 
Associate  Solicitor,  Office  of  the 
Solicitor,  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210,  202-523-6235. 
SUPPLEMENTARY  INFORMATION:  An 
overview  of  the  proposed  Interpretive 
Guidelines  on  Employment 
Discrimination  and  Reproductive 
Hazards. 

Introduction 

These  guidelines  bring  together  the 
collective  efforts  and  expertise  of 
several  federal  agencies.  These  efforts 
were  necessitated  by  charges  presented 
to  the  Equal  Employment  Opportunity 
Commission  (EEOC)  and  to  the  Office  of 
Federal  Contract  Compliance  Programs 
(OFCCP)  (the  enforcement  agencies) 
alleging  employment  discrimination  in 
workplaces  containing  substances  and 
conditions  hazardous  to  reproductive 
health.  The  issues  addressed  by  these 
guidelines  are  especially  important 
because  employment  policies,  practices 
and  plans  relating  to  reproductive 
hazard  can  have  the  effect  of  denying 
employment  opportunities  to 
individuais. 

In  the  course  of  its  deliberations, 
EEOC,  OFCCP  and  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  have  had  extensive  discussions 
internally  and  with  other  federal 
agencies.  The  proposed  guidelines 
clearly  define  the  basic  role  of  OSHA  as 
one  of  consultation  and  coordination 
with  EEOC  and  OFCCP,  particularly 
with  reference  to  scientific  data. 

Sections  2(d)(2),  2(d)(8),  2(a)(3),  3(b)(1), 
and  3(c)  of  the  proposed  guidelines  refer 
to  the  consultation  and  coordination 
that  will  be  carried  out  in  part  through 
a  Letter  of  Agreement  among  OSHA, 
EEOC  and  OFCCP. 

It  was  also  during  tins  process  that 
EEOC  and  OFCCP  became  aware  of  the 
increasing  number  of  employers  and 
contractors  who  are  initiating  policies 
excluding  all  women  of  childbearing 
capacity  from  certain  jobs  because  of 
exposure  to  hazardous  substances  or 
conditions.  Preliminary  evidence 
indicates  that  as  many  as  20  million  jobs 
may  involve  exposure  in  the  workplace 
to  dleged  reproductive  hazards. 
Chemicals  and  physical  agents  whicfr 
have  been  alleged  to  pose  such  hazards 
include  lead,  polyvinyl  chloride, 
radiation,  estrogen,  anesthetic  gases, 
and  organic  solvents.  In  response  to 
such  exclusionary  practices  the  EEOC, 
on  April  21, 1978,  issued  a  policy 
statement  indicating  its  concern  about 


whether  such  practices  conform  with 
federal  anti-discrimination  laws.  In  a 
May  31, 1978,  letter  from  the  Department 
of  Labor’s  Assistant  Secretary  for 
Occupational  Safety  and  Health,  Eula 
Bingham,  to  all  major  American 
corporate  medical  directors,  OSHA 
expressed  its  concern  regarding 
employment  practices  which  deny 
opportunities  to  any  class  of  workers  on 
the  basis  of  safety  and  health.  These 
guidelines  specifically  address  those 
situations  involving  allegations  of  sex 
discrimination. 

EEOC  and  OFCCP  have  determined 
that  policy  guidance  must  be  issued 
because,  in  the  absence  of  detailed 
federal  policy  on  this  issue,  there  is 
widespread  confusion  among  employers, 
contractors  and  the  public  as  to  what  is 
required.  Guidelines  provide  the  most 
structured  method  for  communicating 
policy  to  the  public  and  also  for  ensuring 
public  participation  and  input  from  all 
interested  and  affected  parties. 
Consistent  with  the  desire  for  extensive 
comments,  this  notice  of  proposed 
guidelines  provides  for  a  120  day 
comment  period. 

The  enforcement  agencies  are 
especially  interested  in  soliciting 
comments  on  the  following: 

(1)  the  nature  and  scope  of  exclusions  from 
employment  opportunities  based  on 
reproductive  hazards  in  the  workplace, 

(2)  the  scientific  evidence  justifying  or 
refuting  the  exclusion  of  sex-based  classes, 

(3)  the  provisions  in  the  guidelines  which 
allow  the  temporary  emergency  use  of 
policies  based  on  research  on  only  one  sex- 
based  class, 

(4)  the  requirements  for  balanced  research, 
and 

(5)  the  problem  of  tort  or  other  liability  of  the 
employer/contractor  because  of 
compliance  with  proposed  guidelines. 

The  enforcement  agencies  do  not,  at 
this  point,  see  a  need  for  a  regulatory 
analysis.  Comments  on  this  are 
requested.  The  enforcement  agencies 
especially  note  that  the  proposed 
guidelines  do  not  attempt  to  implement 
or  enforce  federal  policies  related  to 
health  and  safety.  These  guidelines 
affirm  the  goal  of  Title  VII  and  E.O. 

11246  to  .assure  equality  of  employment 
opportunity.  The  task  of  assuring  a 
workplace  free  of  conditions  that 
threaten  the  health  or  safety  of 
employees  remains  with  the  federal 
agencies  specifically  granted  that 
responsibility. 

EXPLANATORY  NOTE 

Analysis 

A  number  of  employers  and 
contractors  have  policies  of  not  hiring 
women  of  childbearing  capacity  for  jobs 
in  which  there  is  exposure  to  alleged 
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reproductive  hazards  and  have 
terminated  or  transferred  women  to 
lower  paying  jobs  based  on  such 
policies.  Employers  and  contractors  in 
establishing  su^  practices  often  show  a 
lack  of  concern  for  similar  effects  on 
men.  Some  employers  and  contractors 
have  attempted  to  justify  these  policies 
on  the  basis  of  potential  harm  occurring 
to  an  unborn  child  through  exposure  of 
the  mother.  These  policies  have  been 
developed  without  apparent  regard  to 
whether  exposure  of  the  father  can 
result  in  harm  to  the  unborn  child. 

Title  Vn  and  E.0. 11246  require  that 
the  enforcement  agencies  closely 
scrutinize  the  exclusion  of  a  sex-based 
class  from  consideration  for 
employment 
Section  2(a)  reaffirms  the 
unlawfulness  of  exclusions  which  by 
their  terms  are  based  on  membership  in 
a  sex-based  class.  Such  exclusions  are 
per  se  violations  of  Title  Vn  and  E.O. 
11246,  because  the  exclusions  are 
expressed  or  implemented  in  terms  of 
membership  in  a  class  protected  by  Title 
VU  and  E.0. 11246. 

Section  2(b)  states  that  an  employer/ 
contractor’s  conduct  which  disparately 
treats  members  of  a  sex-based  class 
raises  a  presumption  of  a  violation  of 
Title  vn  and  E.0. 11246.  Where  such  a 
presumption  is  raised,  an  employer/ 
contractor  will  be  given  an  opportunity 
to  articulate  a  legitimate,  non- 
discriminatory  reason  for  the  policy  or 
practice.  The  enforcement  agencies  will 
thentletermine  whether  that  reason  is  in 
fact  a  pretext  for  employment 
discrimination. 

Section  2(c)  is  based  upon  the 
traditional  concept  of  adverse  impact.  A 
facially  neutral  employment  policy 
which  has  an  adverse  impact  upon  a 
specific  sex-based  class  is  an  unlawful 
employment  practice  unless  it  is  truly 
neutral  (i.e.,  it  is  not  a  pretext  for 
discrimination)  ‘  and  is  justified  by  the 
employer/cpntractor.  * 

It  is  important  to  note  that,  as  a  result 
of  the  Pregnancy  Discrimination  Act, 

Pub.  L  95-655,  92  Stat.  2067  (1978), 
women  affected  by  pregnancy, 
childbirth  or  related  medical  conditions 
constitute  a  prbtected  class  under  Title 
VII.  All  such  women  must  be  treated  the 
same  for  employment-related  purposes 
as  other  persons  not  so  affected  but 
similar  in  their  ability  or  inability  to 
work.  For  example,  where  an  employer/ 
contractor  seeks  to  determine  the 

^  McDonnell  Douglas  Coip.  v.  Green,  411  U.S.  792 
(1973). 

*  Griggs  V.  Duke  Power  Company,  401  U.S.  424 
(1971);  Robinson  v.  Lorillard  Co.,  44  F.  2d  791  (4th 
Cir.  1971);  Albemarle  Paper  Company  v.  Moody,  422 
U.S.  407  (1975);  Uniform  Guidelines  on  Employee 
Selection  Procedures  (1978),  41  CFR  Part  60-3. 


hazardous  reproductive  effects  on 
pregnant  women  from  their  exposure  to 
a  certain  substance  or  condition,  the 
employer/contractor  must  also 
determine  the  effects  on  males  and  non- 
premant  females  from  their  exposure. 

If  the  hazard  is  known  to  affect  the 
fetus  through  either  parent,  an 
exclusionary  policy  directed  only  at 
women  woidd  be  unlawful  under  Title 
vn  and  E.0. 11246.  Further,  if  the  hazard 
is  shown  by  reputable  scientific 
evidence  to  affect  the  fetus  through 
women  only,  the  class  excluded  must  be 
limited  to  pregnant  women  and  not  all 
women  of  childbearing  capacity. 
Whether  expressed  in  a  policy  or  not, 
the  employer/contractor's  conduct  will 
be  examined  by  the  enforcement 
agencies  to  determine  whether  the 
conduct  is  non-discriminatory  or 
justified,  as  set  out  in  section  2(d).  In 
making  this  determination,  at  least  the 
following  factors,  if  relevant,  will  be 
considered.  Whethen 

1.  the  reproductive  hazards  policy  has  been 
applied  consistently  to  both  sexes; 

2.  the  employer/contractor  has  complied  with 
applicable  occupational  safety  and  health 
laws; 

3.  the  employer/contractor  has  investigated 
the  effects  of  all  scientifically  recognized 
reproductive  hazards  in  its  workplaces  on 
those  adversely  affected  and  those  not 
similarly  affected; 

4.  the  haz^  is  significantly  greater  for  or 
confined  to  the  excluded  group; 

5.  the  employer/contractor  has  a  pattern  of 
discrimination  against  the  excluded  group; 

6.  the  policy  is  narrowly  tailored  to  the  type 
of  hazard  posed; 

7.  with  respect  to  any  reproductive  hazard  for 
which  the  employer/contractor  takes 
action  resulting  in  exclusion  of  a  sex-based 
class,  there  is  no  evidence  that  the  hazard 
poses  a  significant  health  risk  to  body 
systems  other  than  the  reproductive  system 
for  the  class  not  excluded; 

8.  the  employer/contractor  has  investigated 
alternatives  to  exclusion  (in  this  regard  it 
should  be  noted  that  the  employer/ 
contractor  who  is  not  in  compliance  with 
occupational  safety  and  health  laws 
relating  to  the  hazardous  substance  or 
condition  will  be  presumed  to  not  have 
considered  all  available  alternatives.  This 
includes  section  5(a)(1)  of  the  Occupational 
Safety  and  Health  Act,  which  requires  an 
employer  covered  by  the  Act  to  furnish  to 
ea(b  of  its  employees  employment  and  a 
place  of  employment  which  are  fiee  fixim 
recognized  hazards  that  are  causing  or 
likely  to  cause  death  or  serious  physical 
harm.); 

9.  the  employer/contractor  is  monitoring 
scientific  developments. 

When  justifying  an  exclusion  or 
rebutting  a  presumption,  the  employer/ 
contractor  must  demonstrate  that  the 
results  of  the  research  on  which  it  relies 
are  applicable  to  the  circumstances  in 
the  employer/ contractor’s  workplace 


where  the  substance  is  used  or  where 
the  condition  exists.  This  includes 
factors  such  as  the  level,  duration  and 
manner  of  exposure,  and  the 
characteristics  (including  sex)  of  the 
subjects  studied — all  compared  to  the 
substances  use  in  the  particular 
employer’s  workplace  and  the 
composition  of  the  workforce  in  that 
workplace. 

The  enforcement  agencies  recognize 
that  there  may  be  situations  where  an 
employer/contractor  has  reputable 
scientific  evidence  of  reproductive  harm 
to  one  sex-based  class,  only,  with  no 
evidence  regarding  the  other  sex-based 
class.  These  guidelines  would  not 
prohibit  a  temporary  policy  to  protect 
the  endangered  sex-based  class, 
provided  that  the  policy  (a)  is  narrowly 
tailored  to  those  individuals  to  whom 
harm  is  indicated,  (b)  reflects 
consideration  and  adoption  of  suitable 
alternatives,  and  (c)  provides  for  timely 
completion  of  resear^  on  the  other  sex- 
based  class. 

This  last  requirement,  in  section  3(b), 
requires  the  completion  of  the  scientific 
investigation  necessary  to  determine  the 
effects,  if  any,  of  a  hazardous  substance 
or  condition  on  the  class  not  adversely 
affected  by  the  employer/contractor 
policy.  For  example,  if  scientific 
evidence  has  been  compiled  only  as  to 
the  hazardous  reproductive  effects  of  a 
substance  on  women,  appropriate 
studies  must  be  done  to  determine  if  any 
reproductive  hazards  exist  for  men.  It  is 
the  position  of  the  enforcement  agencies 
that  the  time  provided  in  section  3(b)  is 
sufficient  for  employer/contractors  to 
investigate,  initiate  and/or  complete  any 
scientific  research  regarding  the  harmful 
effects  of  a  particular  reproductive 
hazard  on  both  sexes.  In  consultation 
with  OSHA,  the  National  Institute  of 
Occupational  Safety  and  Health,  and  the 
National  Institute  of  Environmental 
Health  Safety,  it  was  determined  that 
such  research  could  be  performed  in  one 
year  or  less.  Should  preliminary 
research  be  needed  to  develop  the 
appropriate  protocol  (method  of 
exposure,  dosage,  etc.)  a  few  additional 
months  might  be  necessary.  The  time 
period  was  specified  as  the  shortest 
feasible  time  not  to  exceed  two  years,  to 
allow  for  unforeseeable  delays  in  the 
research  process. 

Sections  3(b)(1)  and  3(b)(3)  are 
intended  to  acknowledge  the  problems  a 
small  employer/contractor  might  have 
in  completing  the  requisite  research 
individually.  Most  of  the  complaints  and 
information  received  by  the  enforcement 
agencies  to  date  involve  large  employers 
and  contractors.  The  enforcement 
agencies  are  interested  in  receiving 
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comments  on  the  extent  of  the  use  of 
hazardous  substances  and  conditions  in 
small  employer/contractor's 
workplaces,  on  the  munber  of 
exclusionary  policies,  practices  and 
plans  due  to  such  use,  and  on  the 
burdens  that  would  be  placed  on  small 
employers  and  contractors  from 
compliance  with  the  research 
requirements  of  sections  3(b)  and 
3(b)(2).  Should  a  small  employer/ 
contractor  be  unable  to  initiate  and 
complete  the  required  research 
individually,  the  guidelines  provide  two 
alternatives.  The  small  employer/ 
contractor  can,  and  in  fact  is 
encouraged,  to  conduct  the  research 
with  one  or  more  other  employer/ 
contractors  and/or  through  a  trade 
association.  The  requirements  of 
sections  3(b)(2)  and  3(c)  will  apply  to 
such  resear(^.  The  small  employer/ 
contractor  can  also  request,  within  the 
time  period  required  by  section  3(b). 
OSHA  to  perform  the  necessary 
research.  OSHA  is  prepared  to  act 
promptly  to  such  requests  for  assistance. 
In  determining  whether  an  employer  has 
the  necessary  capacity,  the  enforcement 
agencies  will  consider  such  factors  as 
whether  the  employer  has  the  facilities 
and  personnel  to  perform  the  scientific 
research  required;  whether  the  employer 
in  the  course  of  its  business  performs 
scientific  research  similar  to  that 
required;  whether  the  employer  has  the 
resources,  either  by  itself  or  jointly  with 
other  employers,  to  sponsor  or  contract 
out  for  the  necessary  research;  and 
whether  the  employer  routinely 
sponsors  or  contracts  out  for  scientific 
research.  An  approved  request  will 
satisfy  the  requirements  of  section  ‘ 
3(b)(2). 

Section  3  will  be  applicable  only 
during  the  interim  period  while  an 
employer/contractor  is  completing  the 
necessary  research  (either  individually 
or  jointly),  or  OSHA  is  completing  the 
study  for  it  After  that  time  all 
employment  policies  related  to 
reproductive  hazards  must  be  in  full 
compliance  with  the  proposed 
guidelines. 

Two  final  points  should  be  noted. 

First,  the  bona  fide  occupational 
qualification  exception  does  not  apply 
to  the  situations  covered  by  these 
guidelines.  That  narrow  exception 
pertains  only  to  situations  where  all  or 
substantially  all  of  a  protected  class  is 
unable  to  perform  the  duties  of  the  job 
in  question.  Sbch  cannot  be  the  case  in 
the  reproductive  hazards  setting,  where 
exclusions  are  based  on  the  premise  of 
danger  to  the  employee  or  fetus  and  not 
on  the  ability  to  perform. 


Finally,  these  guidelines  do  not 
preclude  an  employer/contractor  from 
temporarily  removing  employees  of  both 
sexes  from  woric  areas  with 
reproductive  hazards  if  such  employees 
declare  to  the  employer/contractor  an 
intention  to  procreate  and  voluntarily 
request  such  exclusion.  In  advising 
employees  of  the  potential  risks  posed 
by  particular  hazards,  the  employer/ 
contractor  shall  do  so  on  a  non- 
discriminatory  basis. 

Signed  at  Washington,  D.C  this  29th  day  of 
January,  1980. 

Ray  Marshall, 

Secretary  of  Labor. 

Eleanor  Holmes  Norton, 

Chair  For  the  Commission. 

Donald  Elisburg, 

Assistant  Secretary,  Employment  Standards 
Administration. 

Weldon  ).  Rougeau, 

Director,  OFCCP. 

It  is  contemplated  that  these 
guidelines,  if  adopted,  would  become  a 
portion  of  41  CFR  Part  60-20  and  would 
be  added  to  29  CFR  Chapter  XIV  as  a 
new  Part  1603. 

Interpretive  Guidelines  on  Employment 
Discrimination  and  Reproductive 
Hazards 

Sec.  1.  General  requirements.  An 
employer/ contractor  whose  work 
environment  involves  employee 
exposure  to  reproductive  hazards  shall 
not  discriminate  on  the  basis  of  sex 
(including  pregnancy  or  childbearing 
capacity^  in  hiring,  work  assignment,  or 
other  conditions  of  employment 

Sec.  2.  Nondiscriminatory  policy  to 
protect  employees  from  reproductive 
hazards,  (a)  Aii  employer/contractor 
may  not  have  policies,  practices  or  plans 
designed  to  protect  employees  from 
reproductive  hazards  which,  by  their 
terms,  exclude  applicants  or  employees 
finm  employment  opportimities  on  the 
basis  of  sex.  Such  policies  are 
discriminatory  on  their  face. 

(b)  An  employer/contractor  may  not 
disparately  treat  individual  applicants 
or  employees  on  the  basis  of  sex.  Such 
treatment  constitutes  an  apparent 
violation  of  Title  Vn  and  ^ecutive 
Order  No.  11246,  as  amended  (Executive 
Order  No.  11246). 

(c)  An  employer/contractor  may 
establish  a  neutral  policy,  practice  or 
plan  to  protect  all  its  employees  from 
reproductive  hazards.  However,  a 
facially  neutral  policy,  practice  or  plan 
which  has  an  adverse  impact  on  one  sex 


■Pregnancy  DUcriminatlon  Act  Pub  L  95-555, 92 
Stat  2076  (1978).  See  Sec.  701  k  of  Title  VIL 


must  be  justified  in  accordance  with 
relevant  legal  principles.* 

(d)  In  determining  whether  an 
employer/contractor’s  conduct 
adversely  affecting  employment 
opportunities  is  non-discriminatory  or 
justified  pursuant  to  these  guidelines, 
the  following  factors  are  among  those 
which  may  be  considered  by  the  Equal 
Employment  Opportunity  Commission 
and  the  Office  of  Federal  Contract 
Compliance  Programs  (hereinafter  “the 
enforcement  agencies"),  where  relevant: 

(1)  Whether  the  reproductive  hazards 
policy,  practice  or  plan  is  applied 
consistently  to  employees  and 
applicants  of  both  sexes,  and  to  all 
scientifically  recognized  reproductive 
hazards  in  each  of  the  employer/ 
contractor’s  workplaces; 

(2)  Whether  information  obtained 
from  the  Occupational  Safety  and 
Health  Administration  (OSHA)  or  other 
federal,  state  or  local  authorities  shows 
that  the  employer/contractor  has 
complied  with  applicable  occupational 
safety  and  health  laws; 

(3)  Whether  the  employer/contractor 
has  investigated  the  effects  of  all 
scientifically  recognized  reproductive 
hazards  present  in  its  workplaces  not 
only  on  Aose  classes  adversely  affected 
by  the  policy,  practice  or  plan,  but  also 
on  those  relevant  classes  not  adversely 
affected,  and  has  relied  upon  jreputable 
scientific  evidence  in  developing  its 
policy,  practice  or  plan; 

(4)  I^ether,  with  respect  to  any 
hazard  for  which  the  employer/ 
contractor  has  an  exclusionary  policy, 
practice  or  plan,  the  hazard  is 
significantly  greater  for  or  confined  to 
the  class  excluded  than  for  the  class  not 
excluded; 

(5)  Whether,  prior  to  the  institution  of 
the  reproductive  hazard  policy,  practice 
or  plan,  the  employer/contractor  had 
provided  the  adversely  affected  sex 
with  equal  employment  opportunities; 

(6)  vi^ether  the  class  adversely 
affected  by  the  policy,  practice  or  plan 
in  question  is  narrowly  tailored  to  the 
type  of  hazard  posed  (overbroad 
policies,  such  as  those  which  exclude  all 
fertile  women  because  of  concern  for 
possible  harm  to  a  fetus,  are 
impermissible); 

(7)  Whether,  with  respect  to  any  . 
reproductive  hazard  for  which  the 
employer/contractor  takes  action 
resulting  in  exclusion  of  a  sex-based 
class,  there  is  no  evidence  that  the 
hazard  poses  a  significant  health  risk  to 
body  systems  other  than  the 


*  Griggs  V.  Duke  Power  Conq)any.W\.y3£>ivtA 
(1971);  see  Uniform  Guidelines  on  Emphyee 
Selection  Procures  (1978),  41  CFR  60-8. 
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reproductive  system  for  the  class  not 
excluded; 

(8)  Whether  the  employer/ contractor 
has  investigated  alternatives  to  the 
exclusion  of  adversely  affected 
employees  from  the  workplace  and, 
where  feasible,  adopted  alternative 
means  of  protecting  the  affected 
employees  from  the  reproductive  hazard 
in  question: 

(i)  Examples  of  such  alternatives  may 
include  reduction  of  the  level  of 
exposiu^  to  the  hazard  so  that  the 
reproductive  risk  is  minimized  or 
eliminated;  use  of  respirators  or  other 
protective  devices  to  minimize  exposure; 
product  substitution;  and  transfer  of 
affected  employees,  without  loss  of  pay 
or  other  employment  benefits  and  with 
continued  accrual  of  seniority,  to  an 
area  of  the  workplace  in  which  exposure 
to  the  reproductive  hazard  is  minimal  or 
nonexistent; 

(ii)  In  selecting  from  a  group  of 
alternatives,  the  employer/ contractor 
shall  select  the  alternative  which  has 
the  least  adverse  impact  upon  the 
affected  employees.  In  addition, 
whenever  an  employer/ contractor  is 
shown  an  alternative  to  the 
exclusionary  policy,  practice,  or  plan,  or 
an  alternative  means  of  operating  the 
business  which  has  a  lesser 
discriminatory  impact,  the  employer/ 
contractor  must  investigate  the 
appropriateness  of  using  the 
alternative,’ 

(iii)  The  employer/contractor,  as  part 
of  the  data  supplied  to  the  enforcement 
agencies,  shall  include  an  evaluation  of 
the  alternatives  investigated; 

(iv)  There  is  a  presumption  that  an 
employer/contractor  who  is  not  in 
compliance  with  occupational  safety 
and  health  laws  relating  to  the 
hazardous  substance  or  condition  has 
not  considered  all  available  alternatives 
to  exclusion.  This  includes  all  applicable 
OSHA  standards,  and  all  obligations 
imposed  by  section  5(a)(1)  of  the 
Occupational  Safety  and  Health  Act; 

(v)  The  enforcement  agencies  will 
consult  with  OSHA  and  others,  as 
appropriate,  on  the  relevant  alternatives 
available  in  each  particular  situation; 

(9)  Whether  the  employer/contractor 
is  monitoring  scientific  research  and 
technological  developments  which  may 
affect  the  appropriateness  of  its  policy. 

(e)  Any  evidence  required  by  tibe 
enforcement  agencies  to  show  that  an 
employer/contractor’s  conduct  is  non- 
discriminatory  or  justified  pursuant  to 
section  2(d)  above  must  be  made 
available  by  the  employer/contractor  to 
the  enforcement  agencies.  The  scientific 
evidence  must  be  applicable  to  the 


*  Albemarle  Paper  Company  v.  Moody,  422  U.S. 
407  (1975);  Robinaon  v.  Lorillard  Corporation.  444  F. 
2d  791  (4th  Cir.  1971). 


conditions  in  the  employer /contractor’s 
workplace  where  the  particular 
substance  is  used. 

Sec.  3.  Temporary  emergency 
exclusion.  There  may  be  situations 
where  an  employer/ contractor  has 
obtained  reputable  scientific  evidence 
that  a  workplace  hazard  causes  or  is 
likely  to  cause  significant  harm  to  the 
reproductive  health  of  employees  of  one 
sex  only,  or  of  pregnant  employees,  and 
also  where  there  is  insufficient 
reputable  scientific  evidence  concerning 
the  reproductive  harm  to  the  other 
employees. 

(a)  In  such  situations,  the  employer/ 
contractor  may,  as  a  temporary 
emergency  measure,  exclude  susceptible 
applicants  and  remove  endangered 
employees  form  the  hazardous  area 
provided  the  employer/contractor  meets 
the  following  conditions: 

(1)  It  has  moroughly  searched  the 
existing  scientific  evidence  and  the 
search  reveals  no  reputable  scientific 
evidence  sufficient  to  suggest  that  the 
reproductive  hazard  might  have  a 
significant  harmful  effect  on  the 
reproductive  health  of  employees  not 
excluded  by  the  policy  in  question. 

(2)  It  has  narrowly  tailored  its  policy 
to  limit  any  exclusionary  impact  solely 
to  the  group  of  employees  or  applicants 
endangered  (see  paragraph  2(d)(b). 

(3)  It  has  investigated  and  adopted 
suitable  alternatives  (see  paragraph  2(d) 
(8). 

(b)  In  addition  to  the  conditions 
required  under  section  3(a)(l)-(3),  within 
6  months  of  the  effective  date  of  these 
guidelines,  the  employer/contractor 
with  an  exclusionary  policy,  practice  or 
plan  in  existence  on  or  before  the  date 
of  these  guidelines  must  initiate 
research  designed  to  produce  evidence 
of  the  effect  of  the  reproductive  hazard 
as  used  in  the  employer/ contractor’s 
workplace  on  the  class  not  excluded. 

’The  employer/contractor  developing 
such  a  policy,  practice  or  plan  after  the 
effective  date  of  these  guidelines  must 
initiate  such  research  within  six  months 
of  the  implementation  of  the  policy, 
practice  or  plan. 

(1)  If  the  employer/contractor  does 
not  have  the  capacity  to  conduct  or 
sponsor  the  necessary  research,  OSHA 
will  be  available  to  facilitate  this 
research  on  request  Such  a  request  for 
assistance  should  be  addressed  to: 
Director,  Office  of  Legislative  and  Inter- 
Agency  Programs,  Occupational  Safety 
and  Health  Administration,  Department 
of  Labor,  200  Constitution  Ave.,  NW.,  N- 
3623,  Washington,  D.C.,  20210.  An 
approved  request  for  assistance  is 
sufficient  to  bring  such  an  employer/ 
contractor  into  compliance  with  the 
requirement  in  Section  3(b)  above  as 
long  as  the  employer/ contractor 


subsequently  cooperates  with  OSHA. 

(2)  All  such  research  must  be 
conducted  according  to  accepted 
scientific  methods.  The  study  must  be 
conducted  in  a  manner  designed  to 
produce  the  data  on  the  class  not 
excluded  in  the  shortest  feasible  time, 
not  to  exceed  two  years,  from  the  date 
the  study  was  begun.  An  extension  will 
be  granted  only  where  the  employer/ 
contractor  can  show  that,  despite  good 
faith  efforts,  circumstances  beyond  its 
control  prevented  completion  within  the 
required  time. 

(3)  Employers/contractors  are 
encouraged  to  sponsor  or  participate  in 
these  studies  jointly.  Such  studies  may 
satisfy  the  requirements  of  sections  3(b) 
and  3(b)(2). 

(c)  The  scientific  evidence  necessary 
to  meet  the  requirements  of  sections  3(a) 
and  3(b)  must  be  applicable  to  the 
conditions  in  the  employer/contractor’s 
workplace  where  the  particular 
substance  is  used. 

(d)  The  enforcement  agencies  will  not 
take  enforcement  action  pursuant  to 
these  guidelines  against  an  employer/ 
contractor  who  meets  the  requirements 
set  forth  in  section  3(a)  and  who  meets 
the  time  frames  established  by  section 
3(b).  However,  this  will  not  preclude  the 
enforcement  agencies  fix)m  pursuing 
their  administrative  processes  during 
the  investigation  of  a  charge  or  conduct 
of  a  compliance  review,  and  does  not 
relieve  an  employer/contractor  from 
complying  with  any  appropriate 
administrative  and  investigative 
processes. 

(e)  In  any  enforcement  action  brought 
by  the  enforcement  agencies  subsequent 
to  the  date  by  which  an  employer/ 
contractor  must  have  scientific  research 
completed  as  required  in  section  3(b),  no 
compensation  for  backpay  will  be 
sou^t  for  the  interim  period  as  long  as 
the  employer/ contractor  has  complied 
with  the  conditions  in  Sections  3(a)  and 
3(b). 

Sec.  4.  Requirements  for  employer/ 
contractors  with  reputable  scientific 
evidence.  Where  the  search  conducted 
pursuant  to  section  3(a)(1)  above  reveals 
reputable  scientific  evidence  or  where 
the  employer/contractor  has  reputable 
scientific  eAddence  that  the  reproductive 
hazard  does  not  have  a  significant 
harmful  effect  on  the  reproductive 
health  of  employees  not  excluded,  and 
the  employer/contractor  meets  the 
conditions  set  forth  in  sections  3(a)(2) 
and  3(a)(3)  above,  then  the  employer/ 
contractor  need  not  satisfy  the 
conditions  of  section  3(b). 

Authority:  EO.  11246,  as  amended  and  Title 
VII  of  the  Civil  Rights  Act  of  1964,  as 
amended. 

(FR  Doc.  80-3510  Filed  1-31-80;  8:45  am] 
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